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	USE OF RESTRAINING ORDERS IN CASES OF DOMESTIC VIOLENCE

Separating a child from his/her family home is a highly traumatic event for the child and the parent(s) and should never be done routinely.  In some cases, a Restraining Order, which removes a perpetrator (i.e., parent, guardian, current or former member of the child’s household, or any person) from the home, reduces the risk level to such a degree as to allow a child to remain safely in the home or limits contact with the child.

A Restraining Order is a court order a judge makes to protect individuals from the actions of another, which can be spoken, written, or physical.  They can be issued through Juvenile Dependency and Delinquency Courts, Family Law Court, Criminal Court, Probate Court or Civil Court.
However, in cases of domestic violence the use of a restraining order is not a guarantee of safety for the family. Additionally, it can only afford protection in cases where the victim of violence requests or desires the protection afforded by the restraining order.  Deciding upon whether the victim's stated desire to obtain a restraining order will protect the children is an important step.  It is important to remember that they are not a magic shield for safety and will not protect children when the victim does not desire, is reluctant to obtain or is pressured into seeking a restraining order.  
A restraining order through Family Law (Civil) Court must meet specific legal requirements, in particular there must be a recent violent assault or threat (usually within 30 to 60 days) and the parent seeking the order must write in a declaration detailing a history of the abuse and exactly why they fear the abuser.  If the at-risk parent, for any reason, does not feel afraid or does not want the order, it will not be granted.  Further, once a temporary restraining order (TRO) is obtained the parent must go back to court for a permanent order.  Maneuvering through the Family Law Court can be difficult for an individual.
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Therefore, if a CSW requests that a parent to go to Family Law Court for a restraining order when the parent does not see a need, a restraining order will not be granted since it does not meet the legal requirements.  Even if granted, it is unlikely a reluctant parent will use the order to protect himself/herself or his/her children.  Moreover, DCFS will not, or may not, be informed as to what happened at the civil Family Law Court hearing—e.g., whether the parent did not follow through or the court failed to grant the restraining order.
When it appears that a non-offending parent/legal guardian/caregiver is desirous of and willing to protect the child with the assistance of the Family Law Court and dependency court intervention is not necessary, a Restraining Order may be used for the purpose of allowing children to remain in their own homes.  However, a CSW may find it necessary to involve dependency court even after a Restraining Order has been issued.  This may occur when it is in the child’s best interests to remain in the home of the non-offending parent/legal guardian/caregiver, but the Restraining Order will not be able to meet the protective needs of the child.  

Anytime after a dependency petition has been filed and until the petition is dismissed or dependency jurisdiction is terminated, a CSW may file an application with the dependency court to apply for a restraining order to enjoin any person from molesting, attacking, striking, sexually assaulting, stalking, or battering the child or any other child in the household; exclude any person from the dwelling of a person who has care, custody and control of the child; or, enjoin any person from behavior, including contact, threatening or disturbing the peace of the child by the court’s determination.

In assessing cases involving domestic violence, CSWs shall not use the threat of removing a child from the home if a parent does not cooperate to obtain or enforce a restraining order.  This approach is coercive and inappropriate, is a barrier to working with the family, and may encourage a parent to feign cooperation out of fear of losing their child, which can place the child at risk of harm.  



For more information see Procedural Guides:

0300-318.05, Obtaining Restraining Orders

0070-537.10, Assessment of Domestic Violence

[image: image3.png]=

CALiFor\P-



