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POLICY/BACKGROUND STATEMENT

The Department continues to focus on the three priority outcomes.  We have identified improved safety for children, reduced reliance on out-of-home care, and improved timelines to permanency. Timely permanence is achieved, with the first permanency option being reunification, followed by adoption and legal guardianship with a relative followed by legal guardianship with an unrelated caregiver.
APPLICABLE TO

This Management Directive is applicable to Title IV-E Overpayments Collection.
WHAT CASES ARE AFFECTED

The Procedural Guide is an update to the new format, a revision of all sections regarding state regulations applicable to Aid to Families of Dependent Children – Foster Care (AFDC-FC) identification of overpayments and collection of overpayments from foster care providers.  This policy is to ensure regulatory compliance standards continue to be met.  This policy is applicable to all new and existing referrals and cases in which AFDC-FC overpayments were or have been discovered on or after 7/1/2009 regarding foster care providers.

OPERATIONAL IMPACT

Welfare and Institutions Code (WIC) Section 11004 requires that overpayments, which occur in public social services programs, be collected.  Senate Bill 84 adopted various statues to implement the Federal Improper Payments Act of 2002.  This bill directed the State to update and create regulations defining overpayments and allowing for the collection of overpayments from all forms of foster care providers, including GHs or FFAs.  As all forms of foster providers are subject to overpayment collection, this policy will address discovery of overpayments and determinations regarding the collectability of overpayments.  The policy will note the different criteria governing the determination regarding collectability of overpayments from single foster homes relatives, non-related family members (NERFM) and non related legal guardians versus the criteria governing collectability of overpayments from GHs and FFAs.  The policy will also review the type of due process required for all foster care providers, outlining the rights of the foster providers to request either or both an informal and/or State Fair Hearing (SFH) to dispute the overpayment discovered by the County.  Last, the policy will address when an overpayment is collectible and identified for purposes of federal remittance of the 60% share along with the reporting process for uncollectible or uncollected debt to the California Department of Social Services (CDSS).

Definition of an Overpayment
An “overpayment” will be any amount of aid paid which a foster care provider received on behalf of a child to which the provider was not entitled, or an expenditure made by a Foster Family Agency or a Group Home provider not in conformity with WIC Section 11-404.  A “Foster Care Provider” includes, but is not limited to, Group Homes (GHs), Foster Family Agencies (FFAs), Small Family Homes, Foster Family Homes (FFHs), Relative Homes (RHs), Non-Related Extended Family Members (NREFMs), and Non-related Legal Guardians (NRLGs).  (See CDSS Eligibility and Assistance Standards 
(EAS) 45-304.1.11.)

The amount a provider is not entitled to is “an amount paid for any period of time in which the foster child was not cared for in that home” (CDSS EAS 45-304.122).  However, if an AFDC FC eligible child is temporarily absent from an eligible facility, not more than 14 days, for school, work or training, hospitalization, visiting, vacationing, emergency circumstance, the County may make payment to the eligible facility in order to continue to meet the child’s needs.  (CDSS EAS 45-302).  An expenditure made by a Foster Care Provider can include payments in which a child was not in the home and will also include those expenditures not in conformity with the items outlined in Section 11-404 (CDSS EAS 45-304.11, 11-404, 11-403(c) and 11403.8.  


PROCEDURES

A. WHEN:  NEW DETECT LISTING INDICATES A POTENTIAL OVERPAYMENT


Overpayment/Recovery Staff Responsibilities:

1.
Receive a new Overpayment Detect listing and/or assignment of potential overpayment from Eligibility (ES).

2. Access APPS, CWS/CMS and the Automated Overpayment Collection 

System – Integrated Financial System (IFS).

3. Review and reconcile the data on the computer systems to verify the reason for the overpayment.

a.
If APPS, CWS/CMS and the IFS are consistent, proceed with step B. or C.

b.
If APPS, CWS/CMS and the IFS are not consistent, contact the regional Eligibility Supervisor (ES)/Eligibility Worker (EW)/CSW and resolve the inconsistent information.

B.
WHEN:  THERE IS AN INVALID OVERPAYMENT/BUDGET CODING


An invalid overpayment is caused by a budget coding error.  All or part of the overpayment may be invalid.

Overpayment/Recovery Staff Responsibilities:

1.
Review the APPS, CWS/CMS and IFS.  Determine if the regional EW’s corrective budget action eliminated the overpayment on APPS.

a. If the corrective budget action eliminated or decreased the overpayment, enter the overpayment status code, appropriate adjustment code, and comments on the Automated Overpayment Collection System.  If there is a legitimate partial overpayment remaining, proceed to step 5.

b. b.
If the corrective budget action did not function or did not eliminate the overpayment, forward the information to the ES.

Eligibility Supervisor Responsibilities:

1.
Inform the regional ES/EW/CSW via e-mail to advise them of the need for corrective action to eliminate the overpayment.


C.
WHEN:  THERE IS A DISCOVERED OVERPAYMENT

Overpayment/Recovery Staff Responsibilities:

1.
Determine the type of foster care provider and if the overpayment is 

collectible or uncollectible (See section “D” to determine if collectible or 
uncollectible.  The criteria noted in section “D” does not apply to GHs or FFAs.  See section “E” regarding uncollectable criteria for GHs and FFAs.

a.
Access the APPS and IFS and enter the overpayment status code, adjustment and comments.  The following must be documented:


· Amount of the overpayment;

· Date of discovery of the overpayment;

· The actual days overpaid and/or identify the expenditure not in conformity with State Regulation 11-404.

· Aid code for which the overpayment was made;

· Description of the circumstances that resulted in the payment error.

NOTE:
Overpayment recovery will not be initiated when it has been more than one year since the initial discovery of an overpayment.  The date of discovery is controlling, not the date of the actual overpayment.  The initial discovery of the overpayment may occur more than one year after the actual overpayment occurred and recovery will be sought. 

D.
WHEN:

DETERMINING IF THE OVERPAYMENT IS UNCOLLECTIBLE 



FROM A FFH, RH, NRLG OR NREFM

Overpayment/Recovery Staff Responsibilities:

1.
An overpayment will not be collected from a FFH, RH, NRLG or NREFM when any of the following conditions exist:

a.
The overpayment was exclusively the result of a County administrative error.
b.
Neither the County nor the provider was aware of the information that would establish that the child was not eligible for foster care benefits in the provider’s home.
c.
The provider did not have knowledge of, and did not contribute to, the cause of the overpayment(s).
d.
The cost of the collection exceeds the amount of the overpayment, i.e. costs which the County will consider when determining the cost effectiveness to collect are total administrative and personnel costs, legal filing fees, investigative costs, and any other costs which are applicable.  (This will require a Director’s Write-Off.  See Management Directive #11-03, dated 11/10/11.)

e. If the above circumstances in (a), (b), or (c) occur, this is considered an Uncollectible Overpayment.  The staff will request a voluntary repayment (SOC 841).  If the circumstance is as set forth under (d) above, Director’s Write-Off, no further attempts to collect, including voluntary repayment, will occur.

· Initiate the SOC 841, Notice of Overpayment and Request for Voluntary Repayment.  If the provider does not respond, no further collection efforts are to be made.  The overpayment remains an “Uncollectible Overpayment.”
· If the caregiver agrees to a voluntary repayment of the overpayment, determine the method of payment:

1. Voluntary lump sum repayment;

2. Voluntary repayment agreement; or

3. Voluntary grant offset.

· Complete the Voluntary Repayment Agreement as appropriate.

f.
If any of the circumstances listed in 1 a, b, c, or d have occurred and 
the overpayment remains uncollectible or should not be pursued, the staff will ensure that the documentation required by Management Directive # 11-03 is reviewed and prepared.  Further, ensure that the report and supporting documentation are included in the monthly report to the State Department of Social Services regarding uncollectible overpayments.

NOTE:
Caregiver and Department of Children and Family Services (DCFS) staff must sign the Voluntary Repayment Agreement.  Regulations do not prevent counties from collecting an overpayment that results from the payment of aid paid pending.


E.
WHEN:
DETERMINING IF THE OVERPAYMENT IS UNCOLLECTIBLE FROM 


A GH OR FFA
Overpayment/Recovery Staff Responsibilities:

 1.
An overpayment is not collectible from a GH or FFA under the following conditions:

a.
The GH or FFA is no longer in business (CDSS EAS 45-304.126).

b.
The GH or FFA is no longer licensed by the State Department of Social Services (CDSS EAS 45-304.126);

· If the overpayment involved payment to a GH or FFA for periods of time when the child was not in the home, and it is discovered during the process that the agency has gone out of business or is no longer licensed by the CDSS, the County will not take any further action or activity which could lead to the establishment of an overpayment.  The County is required to contact the CDSS and seek prior written approval from CDSS to continue to take action to collect.  If CDSS denies the County the right to collect, the overpayment will be uncollectible and the Department will be relieved from repayment of the federal share (CDSS EAS 45-304.126); (a) and (b) and WIC 11466.23(c)(1)(C).

· If the overpayment involved a GH or FFA which identified expenditures not in conformity with State Regulation 11-404, the County will not initiate a financial or fiscal audit nor will it take any action in furtherance of an existing financial or fiscal audit.  The County will not perform any activity that could lead to the establishment of an overpayment.  Again, the County is required to contact CDSS and seek prior written approval of CDSS to continue to take action to collect.  If CDSS denies the County the right to collect, the overpayment will be uncollectible and the County will be relieved from repayment of the federal share (CDSS EAS 45-304.126); (a) and (b) and WIC 11466.23(c)(1)(C).

· Again, under these circumstances no voluntary attempts (SOC 841) to collect the overpayment should be attempted, if the CDSS does not authorize collection processes to continue. 

· The following will be maintained in DCFS files indefinitely: 1) Letter to CDSS regarding the overpayment and closure or loss of license and requesting direction on collection within 30 days; 2) CDSS written response denying collection or documentation of no response from CDSS authorizing collection within 30 days; 3) All supporting documentation regarding the discovery of overpayments including, but not limited to, signed vouchers, Auditor Controller Reports, documentation on attempts to resolve the amount, information supporting the closure and/or lack of licensure of the GH or FFA; 4) Any other records developed up to and including the written response or lack thereof, from CDSS denying the ability to take further action to collect.

c.
If the cost of the collection exceeds the amount of the overpayment, (i.e. costs which the County will consider when determining the cost effectiveness to collect are total administrative and personnel costs, legal filing fees, investigative costs, and any other costs which are applicable) see Management Directive #11-03 regarding Director’s Write-Off and preparation of the report for documentation and reporting to the CDSS as an uncollected debt (CDSS EAS 45-304.125 and WIC 11466.23(c)(1)(B). 

F.
WHEN:
THE OVERPAYMENT IS DETERMINED COLLECTIBLE FROM THE 


FOSTER CARE PROVIDER

Overpayment/Recover Staff Responsibilities:

1.
GH, FFA, FFH, RH, NRLG, NREFM. 

Take the following steps:

a. Determine from whom the overpayment may be recovered;

b. Document the amount of the overpayment;

c. Document actual dates of the overpayment and/or the items not in conformity with State Regulation 11-404.

d. Document the date the overpayment was discovered.  (This is the date it was determined that the amount was a valid, collectable overpayment);

e. Enter the Aid code for overpayment;

f. Document the reason that the overpayment occurred.

2. Complete the NA 1261, Notice of Action sending two (2) copies to the provider and maintain one copy in the overpayment file.  Document by proof of mailing or by cover letter the date the NA 1261 was mailed.  If this is a GH or FFA overpayment identified by Audit, ensure that all other necessary documents are also issued with the NA 1261 (Audit Report, FCAP, etc.)

3. Log the information regarding the NA 1261 into the SB 84, Control Log (in Excel).

4. Set a control date for a 30-day response for request of an Informal Hearing and a 90-day response to verify if a request for SFH has been made to the DCFS Appeals State Hearing Unit.

NOTE:  
The foster care provider has 30 days from the mailing of the NA 1261 to either fully pay the overpayment, enter into a mutually agreed upon repayment plan or provide a written request for Informal Hearing.  If the foster care provider does not request a 30-day Informal Hearing, the foster care provider will have 90 days from the date of mailing the NA 1261 to request a SFH.  Failure to request an informal review of the County overpayment determination, either by Informal Hearing or SFH, will result in the overpayment being identified for collection two (2) days after the date the overpaid foster care provider’s time frame to request review has elapsed or has been exhausted.

a.
An overpayment will only be collected from a provider who actually received the overpayment.  Overpayments will not be collected from subsequent providers who provide care to a child for whom overpayment was assessed.

b.
For recoupment of overpayments made to GHs and FFAs which are not in conformity with State Regulation 11-404, the repayment will reduce any subsequent payments by an amount equal to the amount of the administrative portion of the monthly payment to the provider using an offset methodology indicated in State Regulation 45-305 (CDSS EAS 45-304.33).  The Department can consider other forms of grant offset and, by analogy to other regulations, could allow offset up to the amount of 10% of the monthly administrative portion. 

c.
If the overpayment is for periods of time when the child was not present in the care of the foster provider, and the child for whom the overpayment was assessed is no longer in the home of the provider, grant adjustment and grant offset will not be used to recover the amount of the overpayment.  This applies even if the provider is caring for other foster care children.  However, if the child is still in the care of the foster care provider:

· Determine the appropriate recovery method and the amount to be recovered. 

1.
Voluntary lump sum repayment;

2.
Voluntary repayment agreement; or

3.
Voluntary grant offset.

· Explain “voluntary grant offset’ to the caregiver who is still providing foster care to the child for whom the overpayment is assessed.

1.
If the caregiver is willing to voluntarily repay the overpayment, complete a written agreement with the caregiver indicating the amount of the overpayment and include the repayment schedule.  Ensure the caregiver signs and dates the agreement.

2.
If this is an overpayment for a GH or FFA and it includes expenditures not in conformity with CDSS EAS 11-404 as a result of an Auditor Controller Report, provide the necessary information to the Treasurer Tax Collector (TTC) if a voluntary settlement agreement has been reached.

G.
WHEN:
GH, FFA, FFH, RH, NRLG OR NREFM RESPONDS TO AN 




OVERPAYMENT NOTICE WITH CASH, CHECK OR MONEY ORDER

Overpayment/Recovery Staff Responsibilities:

DCFS has a “collections account” that provides timely deposits of collected revenue and eliminates the risk of loss of funds.  This is an interdepartmental collaboration with the Treasurer-Tax Collector and DCFS.  The account is known as the “Sweep Account for Overpayment Collections.”

1.
Receive payment in the following manner:

a. Cash;

b. Check; or

c. Money order

2. If paid by check or money order, confirm the following:

a.
Amount indicated is the same both in written section and the dollar amount section.

b.
Confirm that it is signed.
c.
Checks should be made payable to DCFS and/or County of Los Angeles.
3.
Complete the payment control log.  Annotate the cross-reference to the GH/FFH/relative/foster parent.  Photocopy the check or money order.  Annotate on the payment control log the following:

a. Check number;

b. Invoice number;

c. Amount submitted.

4.
Initial the check or money order.

5.
Endorse, by stamping all checks and money orders ‘for deposit only” immediately.
6.
If cash is received, ensure that a non-vested designated person witnesses the amount and receipt.

NOTE:
It is illegal to photocopy cash.  All case transactions will be witnessed and verified by staff with non-vested interest.

7.
Reconcile the payment control log with the cash, checks and/or money orders received.

a.
If the list and amounts are not reconciled, proceed with step 2 above until accountability is accomplished.

8.
Deliver the cash, checks, and deposit forms to the Finance Deposit Unit.

9.
Deliver one copy of the checks, supporting documents and deposit forms to the Overpayment Recovery Unit Clerk.

NOTE:
The Unit Clerk will enter/post payments to the Automated Overpayment Collection system.  The Unit Clerk will forward the copy of the checks, supporting documents and payment control log to the appropriate overpayment Account Clerk.

Reconciliation Staff Responsibilities:

1. Finance Deposit Unit identifies inconsistencies on the Deposit Forms.

2. Receive Deposit Permit Report from e-CAPS.

3. Reconcile e-CAPS report to the Cash deposit log.

Quality Assurance Staff Responsibilities:

1. Conduct a random sampling of all Overpayment Recovery Unit activities.

2. Complete a report of the findings and deliver the report to the manager.

H. WHEN:
GH, FFA, FFH, RH, NRLG OR NREFM RESPONDS TO AN 




OVERPAYMENT NOTICE WITH A WRITTEN REPAYMENT PLAN 
Overpayment/Recovery Staff Responsibilities:

1.
When the County and caregiver reach a mutually agreed upon repayment plan solely related to overpayments of aid when the child was not in the home:

a.
Access the IFS and review the specific ledger and statement.

b.
Enter the status and comments.

c.
Complete and sign voluntary repayment agreement and ensure provider reviews and signs.

d. Set a control for receipt of all agreed upon monthly payments.

NOTE:   There are no State Appeals Hearing rights regarding overpayments made to foster care providers, including GHs and FFAs where the claimant entered into a voluntary repayment agreement.

I.
WHEN:
GH, FFA, FFH, RH, FOSTER PARENT, NRLG OR NREFM 





RESPONDS TO AN OVERPAYMENT NOTICE WITH A WRITTEN 



REQUEST FOR AN INFORMAL HEARING AND OR STATE FAIR 



HEARING

Administrative Assistant Responsibilities:

Informal Hearing Requested



1.
When an Informal Hearing Request is received:

a. Access the Hearing Control Log entering the status and comments.

b. Forward the Informal Hearing request and any attached supporting documentation to the ES for review.



2.
Contact the provider and schedule date, time and location of informal 



hearing.  Give the provider a written notice of the time and place of the 



informal hearing, not less than ten (10) days prior to the hearing date.

3. The notice will provide a scheduled date, time and location information to 
the Informal Hearing designee.  The notice should also provide a contact 
number for the Informal Hearing designee to assure contact can be made at 
the location where the Informal Hearing will occur.  (See Notice form to 
Single Family Foster Home/Relative/Legal Guardian/NERFM and Notice for 
to Foster Family Agency/Group Homes.)


Overpayment/Recovery Eligibility Supervisor Responsibilities:



1.
Review for completeness the Informal Hearing Request and any attached 


documentation.



2.
Obtain any additional supporting documentation to confirm the disputed 



overpayment.



3.
Forward the Informal Hearing Request and supporting documentation to the 


designee who will be conducting the hearing.


Informal Hearing designee Responsibilities:



1.
The Informal Hearing designee will be a person designated by the County, 


knowledgeable in the subject area and will not be the person who made the 


initial overpayment decision or the person who supervised the person who 


made the initial overpayment decision.



2.
At the time of the Informal Hearing the Informal Hearing designee will 



discuss with the provider and will be limited to considering the following:




a.
The informal hearing will be limited to consideration of the correctness 



of the initial overpayment determination for any foster provider.  If the 



foster provider is a Foster Family Home, Relative Home, NERFM or 




non-related Legal Guardians, the Informal Hearing designee will 





determine whether any of the following conditions in CDSS EAS 45-




304.123 exist: in Section 45-304.123:

· The overpayment was exclusively the result of a County Administrative error;

· Neither the County nor the provider was aware of the information that would establish that the child was not eligible for foster care benefits in the provider’s home;

· The provider did not have knowledge of, and did not contribute to the cause of the overpayments.



3.
If asked by the provider or questions arise regarding voluntary repayments, 


the County may discuss methods of voluntary overpayment recovery, as 



appropriate.

4.
After the hearing, the County employee who conducted the informal hearing 
will prepare a letter, which contains the decision on each issue considered 
at the informal hearing and set forth all regulations, which support the 
written decision.  The decision will be mailed to the provider.  The written 
decision will also inform the provider that they can appeal the informal 
hearing decision at a formal state fair hearing.  A copy of the written 


decision will be retained in the overpayment case.

5.
When an informal hearing is requested, it suspends the 90 day period the provider has to request a State Fair Hearing.  Therefore, when the written decision regarding the informal hearing is mailed, it restarts the time period for a request for a State Fair Hearing.  The provider will have 90 days to request a State Fair Hearing from the date of mailing of the decision.  Therefore, DCFS needs to assure that the date of mailing is accurately recorded either by proof of service or verification that the decision was placed in the U.S. mail on a specified date.

6.
If a provider requests an informal hearing and withdraws or fails to appear at the informal hearing, the provider will have 90 days from the date of withdrawal or failure to appear, which ever occurs first, to request a State Fair Hearing (CDSS EAS 45-306.3).




a.
If the Informal Hearing designee receives a telephone call or a letter 




withdrawing the request for informal hearing, the Informal Hearing 




designee will send a confirming letter regarding the telephone call or




receipt of the letter. 
The letter will also include a statement that the 




provider will have 90 days from the date of withdrawal to request a 




State Fair Hearing.




b.
If the Informal Hearing designee sets a hearing and the person fails to 



appear at the set time, date and location, the Informal Hearing designee 



will attempt to contact the provider by telephone after waiting 45 





minutes for their appearance.  If the party is reached, the Informal 




Hearing designee can determine good cause and re-schedule the 




hearing.  If the party is not reached, the Informal Hearing designee will 



issue a letter.  The letter will indicate that an informal hearing was 




scheduled on the set time, date and location and will attach the notice 



issued.  The letter will further state that the failure to appear concluded 



the informal process and that the provider will have 90 days from the 




date of failure to appear to request a State Fair Hearing.



Formal State Fair Hearing Requirements:

1. The foster care provider can request either or both the informal hearing and State Fair Hearing.  The staff tracking the administrative rights of the foster care provider will consider the following, prior to determining the regulatory hearing processes have concluded.




a.
No Request Received for Either Informal or State Fair Hearing:  If the 



foster care provider never requested review of the County 
      





determination on an overpayment, either by informal hearing within 30 



days of mailing the NA 1261 or a State Fair Hearing within 90 days of 



mailing the NA 1261, upon the 92nd day, the overpayment is 





identified and the providers time frame to request review has lapsed 




and the overpayment is collectible.




b.
Request for Informal Hearing:  If the foster care provider requests an 




informal hearing.  See Informal Hearing designee above in steps 5 and 



6.  If no State Hearing is requested within 90 days of the issuance of 




the Informal Hearing Decision, 90 days after withdrawal or 90 days 




after failure to appear at the informal hearing, the overpayment will be 



identified for collection on the 92nd day, the date the overpaid provider 



exhausted administrative processes.





c.
Request for State Fair Hearing after Receipt of Decision in Informal 




Hearing or absent a request for Informal Hearing:  If an informal hearing 



is requested and conducted, the 90 day period to request a State Fair 



Hearing is suspended until DCFS issues an informal decision after 




hearing.  The person requesting the informal hearing will have 90 days 



from the date the decision is mailed to request the State Fair Hearing.  



(See steps 5 and 6 above.)




d.
DCFS can verify with the DCFS Appeals State Hearing Unit if they have 



received a request for State Fair Hearing and if so, what date occurred.

· If a State Fair Hearing has been requested, the amount is not collectible until the administrative process is exhausted.  DCFS must await the decision of the Administrative Law Judge and proceed, as ordered.

· If no request for a State Fair Hearing has occurred, the administrative process will be considered exhausted on the 92nd day, and the overpayment will be identified and collectible.

J. 
WHEN:
NO RESPONSE IS RECEIVED FROM A GH, FFH, RH, NRLG OR 



NREFM


Overpayment/Recovery Staff Responsibilities:

1.
At the control date (30 days), (see step 4 on page 8), if the provider does not return the overpayment, enter into a mutually agreed-upon repayment plan, or has not  requested an Informal Hearing.  (If the provider requested an Informal Hearing, see Informal Hearing designee Responsibilities, Informal Hearing Request above.)  Call the agency and continue to make additional attempts to voluntarily resolve payment issue(s), during the 90 day period.  Do not discuss with the agency State Fair hearing rights.  If questions are asked, refer them to the NOA 1261 and any other documents, issued regarding their rights to dispute the overpayment.

2.
If the provider has requested a 30 day Informal Hearing, contact the person designated to hear the matter regarding the date set.  Thereafter, request the date the hearing decision was mailed to the foster care provider.  Set a 90 day control date, from the date of mailing to determine if the provider requests a State Fair hearing.

3.
If no Informal Hearing was requested, await the control date of 90 days, to determine if the provider returns the overpayment, enters into a mutually agreed upon repayment plan or requests a State Fair Hearing.  If by the 92nd day, there is no request for review of the County overpayment, the amount(s) will be deemed collectible and identified.  (If the provider did request a State Fair Hearing, see Formal State Fair Hearing Requirements on page 14.  Do not process collection until exhaustion of the administrative hearing process or the foster provider determines to enter a voluntary agreement.)

4.
If payment issue is not resolved and administrative due process has lapsed or been exhausted, 92 days from the date of mailing the NA 1261 or two (2) days after the exhaustion of administrative due process, the overpayment is now identified and an aid claim adjustment for the federal share is required.  The overpayment is now collectible and no further options to dispute the County determination of overpayment are required.  The County can collect under the involuntary processes set forth in CDSS EAS 45-305.3, if the provider continues to refuse to enter into a voluntary repayment plan.

a. Upon the 92nd day, two days after the date the overpaid provider’s time frame to request administrative review has elapsed, the overpayment is considered identified.  The County will remit the federal share to CDSS no later than 20 calendar days after the end of the month in which the overpayment was identified by making an aid claim adjustment in the amount equal to the federal share.

b. For voluntary repayment by any type of foster care provider, see Section F. step 4.c.

c. For involuntary repayment for foster family homes, relative homes, NERFMs and non-related legal guardianships.  These actions will only be used when voluntary agreements to repay have failed or there has been a failure of repayment under the provisions of a voluntary agreement.  Below is the priority of involuntary collection.

· Grant adjustment.  The overpayment is due to aid paid when the child was not in the home of the provider agency (CDSS EAS 45-304.122).  The subject child remains in the home or agency of the foster care provider.  Grant offset is not available when the provider is caring for different children other than the child for whom the overpayment was assessed.  DCFS can deduct no more than 10% of the total monthly grant, each month (CDSS EAS 45-305.321).

· Collection of interest.  Interest will be calculated based on principal and interest of 5 percent of the annual income prorated on a monthly basis, with simple interest on the overpayment amount based on the Surplus Money Investment Fund.  Interest can not be collected if it will cause financial hardship for the provider to provide adequate care.  Interest can not be collected if 1) the payment was made to meet the child’s needs while the child was absent from the home; 2) the overpayment was the exclusive fault of the County; or 3) the provider did not contribute to the overpayment.  (See CDSS EAS 45-305.331-332.)

· Civil Judgment.  If the provider fails to comply with a voluntary agreement, a demand for repayment and a grant offset is not available as the provider is no longer providing services to the child for whom the overpayment was assessed, the County will, unless the costs exceed the amount of the overpayment by instigating civil action, obtaining a judgment, recording abstract of civil judgment, executing a civil judgment or providing the information that the cost of the above described actions will exceed the amount of the overpayment to allow for a Director’s Write-Off of the amount.  (See MD #11-03, dated 11/10/11).

d. For involuntary repayment for Group Homes and Foster Family Agencies.  These actions will only be used when voluntary agreements to repay have failed or there has been a failure of repayment under the provisions of a voluntary agreement.  The County is to follow the priority of involuntary collection procedures set forth in Administrative Standards for Eligibility and Assistance Programs AFDC-Foster Care Rates (EAS), Section 11-402.66.  Per MPP 45-305.34, the term “County” in MPP 11-402.66 (and sub-sections), is to be substituted for the word “Department” wherever it appears in MPP 11-402.66.  The priority of collection processes for Group Homes and Foster Family Agencies is as follows:

· Lump sum payment.  The GH/FFA can choose one payment or the GH/FFA re-payments over a 12 month period.  No interest to be assessed if an amount under $100,000 is paid in 6 months.  No interest to be assessed if an amount over $100,000 is paid in 12 months.  From the date of the executed agreement, interest shall not be assessed.  If this is a self reported overpayment by the FFA or Group Home and 30 days have not elapsed, the FFA or GH has the right of reconciliation.  If they fail to reconcile the self reported overpayment within the 30 day period pursuant to 11-402.632(a), speak to county counsel regarding additional activities required by the FFA or GH.  Have the county counsel review the regulations and the attempted at reconciliation, prior to determining the GH/FFA was provided the opportunity to reconcile the “overpayment” amount in the audit and failed.  A group home provider who fails to reconcile in accordance with Section 11-402.632(a)(1) shall be subject to Sections 11-402.3, 11-402.5, and 11-402.6.  This is satisfied by the pre-exit and final exit conference provided by the Auditor Controller’s Office.  Further, the County can use a balancing process whenever an amount is owed to a provider by crediting the amount owed towards repayment of a sustained overpayment.  (CDSS EAS .11-402.662) 
· Demand for repayment agreement. 30 days after overpayment is identified or 30 days from the postmark date of letter notifying the GH/FFA of the demand for overpayment agreement, after the informal hearing and State Fair Hearing processes have completed, either by actual hearing in favor of DCFS or failure of the GH/FFA to request either hearing, the GH/FFA can enter into a repayment agreement.  This agreement is required to contain specific language set forth in CDSS EAS 11-402.663 (a) thru (g).  The repayment agreement will set forth a repayment schedule to repay amounts, which include interest, not to exceed a 9-year period.  Interest begins to accrue on the date of issuance of the audit report containing the overpayment amount.  The minimum monthly amount, including interest, will be 3% of the program’s monthly income.  Interest will be based on simple interest calculations (see calculations set forth in CDSS EAS 11-402.663(c)1-3).  This agreement may be re-negotiated if it results in severe harm to children in placement and specified conditions exist (conditions set forth at 11-402.663(g) 1 & 2).  (CDSS EAS 11-402.663)

· Mandatory repayment agreement.  When the GH/FFA provider fails to enter into the repayment agreement in the above bullet or there are three (3) outstanding payments on a repayment agreement before the overpayment is repaid, the County can set forth a mandatory repayment agreement in accordance with WIC 11466.22(d)(4).  The requirements and the amount can be raised to an amount which will assure it is repaid in seven (7) years.  Otherwise, the repayment period is not to exceed seven (7) years, minimum monthly amount will be 5% of the monthly income, including interest, and can be collected by off setting against the current group home provider reimbursement rates (CDSS EAS 11-402.664).

· Administrative offsets MPP 45-304.33, the County will employ an offset to the administrative portion of subsequent payments by the method noted MPP 45-305. (See Section J. step 4.c. above).

· Additional Action/Supplements to Rate.  In addition to the collection process in the 2nd bullet under d. on page 17, when a GH/FFA is subject to mandatory repayment the following requirements apply; a) In addition to the repayment reduction of 11-402.664, 50% of any California Necessities Index (CNI) increases and any adjustments to the Standardized Schedule of Rates in the AFDC-FC program will be withheld and applied and b) The GH/FFA program will be ineligible to receive program change that results in an increased rate classification level (RCL) until the amount is recovered or a waiver is granted by CDSS.  (If waiver granted and an increased RCL occurs, it will be subject to 11-402.664 recovery amounts.  (See CDSS EAS 1-402.665 and contact county counsel for assistance.)

· Additional Action/Certificate against real or personal property of group home.  In addition to collection processes, the County may also file a certificate against the real or personal property of a group home provider, in accordance with WIC 11466.33.  The code section contains multiple requirements to review, prior to making the determination to file a certificate.  If all requirements are met to file the certificate, it is to be filed with the County Clerk.  The County Clerk may then file a lien against the property.  The County may bring action within a 10-year period and seek judgment, allowing for the filing of an abstract of judgment.  (See CDSS EAS 11-402.666.)

· Additional Action/County action impacting RCL Rate.  This section (in conjunction with .668) indicates contact can be made with CDSS regarding the GH/FFA’s failure to repay an overpayment and request termination of the RCL.  If DCFS determines to take this action, DCFS should only do so after the providers due process has completed in favor of the County by State Fair Hearing or civil judgment.  The Initial Statement of Reasons, issued with the emergency regulations, limit the action of the County to “collection”.  Contact with County Counsel should occur to determine if this action could occur and assure that the requirements of CDSS EAS 11-402.667 have been met.

· Additional Action/County request for RCL rate termination.  The County, DCFS, does not have the right to act in the capacity of CDSS for the purpose of terminating a Group Home or Foster Family Agencies’ rate as indicated in CDSS EAS 11-402.3.393 and 394.  As indicated in the bullet above, the County could request CDSS to consider terminating an RCL rate in conjunction with its collection actions.  The Initial Statement of Reasons issued with the emergency regulations limit the action of the County to “collection.”  Contact with County Counsel should occur to determine if this action could occur and assure that the requirements of CDSS EAS 11-402.668 have been met.

5. CONTRACTUAL REMEDIES, in the event CONTRACTOR does not return payment, or enter into an agreement for payment on a mutually agreed upon timeframe:

· Prepare a recommendation to place the home on “Hold”/”Do Not Refer: (DNS/”Do Not Use” (DNU) and submit to the manager for approval process to the Director of DCFS.  (See Foster Family Agency or Group Home Contracts regarding the process for “Do Not Refer.”)

· In the event CONTRACTOR does not return an Overpayment, either under the terms of a voluntary agreement or under the terms of an involuntary repayment agreement after exhaustion of due process in favor the COUNTY, COUNTY may place a Hold Status, DNR Status, DNU Status, Corrective Action Plan.

· County will provide written notice of its intention to place CONTRACTOR on a Hold/DNR/DNU Status at least 15 days in advance.

· COUNTY will notify CONTRACTOR in writing within 72 hours of DCFS’ decision to place CONTRACTOR ON Hold/DNR/DNU.

· Verbal notification of such actions will be provided prior to or at the time of CONTRACTOR’S placement on Hold/DNR/DNU Status to the extent possible.

NOTE:  When Hold/DNR/DNU Status is recommended, the written

             notification letter will include the reason(s) for placing

             Contractor on Hold/DNR/DNU.  It will also invite Contractor

             to participate in a Review Conference to discuss the

             COUNTY’s decision and include a deadline by which the

             CONTRACTOR must indicate its intent to participate in the

             Review Conference.  Fax the notification to the GH/FFA,

             keeping a copy of the confirmation of receipt of FAX.
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